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the consequence of regulatory policies the remedy is not necessarily competition.

some undeterminable proportion of \'vhich. responding to those distorted pnce

signals. is doubtless inefficient. but reform of those regulatory policies

• In proffered rebuttal of our earlier comments on his first Affidavit that his

recommendations would give the major IXCs a strong incentive to be uncooperative

in negotiating with the SOCs, because that would delay the latter companies' entry

into competition with them, he observes that. "to his knowledge," local competitive

entry has been no more pervasive in S-"';ET and GTE territories. where those [LECs

already have interLATA authority and the lXCs would, under our reasoning, have no

incentive to engage in dilatory tactics in negotiating with them To this rejoinder.

there are several responses (I) Follo\',ing Professor Schwartz's own reasoning-to

the effect that once long-distance entry is permitted an [LEe it would have reduced

incentives to cooperate in opening its local markets-we would expect to see

significantly less progress in the introduction of local competition in GTE and SNET

than in RBOC territories. Yet he makes no such claim. (2) If Professor Schwartz's

"understanding" is correct with respect to GTE, it would probably be because of that

company's typically rural and suburban service territories, where competitive entry is

far less attractive, precisely because of the distorting regulatory policies to which we

have already alluded (3) So far as the experience in Connecticut is concerned, it

seems to be true that, despite that state being at the very forefront in seeking to open

the local telephone business to competition, and some 36 applications to otTer such
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service there having been approved 'c the actual inroads of competitors have

apparently been modest r,; The relevant question, apart from remaining uncertainties

about the facts, is one of responsibility While AT&T and \I1CI publicly "blame

SNET for sabotaging the quality of its service," ()~ an AT&T witness has in

regulatory proceedings in that state explicitly praised SNET for its cooperativeness

and good faith efforts to establish conditions for CLEC entry,()) and a witness for

TCG testified there that in his Company's experience SNET had been the most

cooperative of all the lLECs in the country in those negotiationsC,('-both of these

encomia for a company that already had interLATA authority and therefore in flat

rebuttal of the rationale for the strategy advocated by Professor Schwartz and his

DO] client The Company, prociaimlllg its good faith efforts, protests first, that it

was geared to handle 10,000 orders a \veek for resales but never received more than

6c Joan Muller. "Back to the fUlurc SNET stili dOllllnatcs. nit' 11(1\/Oi/ (ilohe. Janua" 21. ]9')X. P 01. DI()

63 According to the Company. it has lost a consldcrabh I;lrgcr sh;lrc of the markcllhan would be suggcstcd by thc
statement in Muller. loe Cit. that SNET 51111 "controls ')') pcrccnt of thc phone lines in the statc" In \Iew of
the availability to competitors (in thcory at le,ISI) of the option of Icaslng SNET's IIncs. It IS not c1car \\hether
that percentage accurately reflects thc Incumbent compan~ 's share of thc market defined In lerms of the
number of customers Since the implIcd I perccnt of lines III the hands of CLECs arc almost certalnh
concentrated in mctropolitan bUSiness dislrlCIS. their Sh;llC or total re\enucs would presul1labh be se\clallll1lCS
higher

6~ Muller, op. cit.

65 Q. As I understand AT&T has rcccnll~ pro\lded a forccast to SNET Without di\ ulglllg
numbers has SNET stated in am \\<1\ lhal lhc\ \\ ill not be able to handlc the amount of. .

orders that AT&T has forecastcd"

A. No, they have not

Q. In fact. isn't it tme. Mr. Curran. lhat AT&T has senl pretty nice complimentary letters to SNET on
behalf of the work they hme donc')

A. There has been somc c\cmpla" I\ork bCI\leCll Ihe COIUP;UllCS III tcrms of eoopcrallon and \IC thank
you for that

Testimony of KeVIn Curran. Connecticut Dcpartmcnl of Public Utilll\ Conlrol Dockct No ()~-I()·(I'i Apnl .~.

1997. Transcnpt pp 'io 1-'io2



3,OOO-an assertion confirmed bv a DPLC Commissioner; and that the task of

preparing operations support systems capable of permitting its competitors to order

electronically transfers of customers and their provisioning, repair, billing services

has proved to be far more difficult than anyone had anticipated

• Professor Schwartz claims that advocates of RBGC entry have overstated the extent

to which prices would drop if that ,vere to occur He appears to be satisfied that

recent IXC offerings, which even according to him are at least 10 cents per minute,

do not leave much room for large price reductions Yet in the case of intraLATA

competition, he cites claims of pnces as low as 3 cents after presubscription had been

ordered. Because long-distance costs are not very distance-sensitive, the potential

for price reduction should be similar for interLATA services Therefore, if his

intraLATA figure is accurate, current (XC interLATA prices leave considerable

room for erosion in consequence of RBGC entry: and, as we have already pointed

out, his contention to the contrary notwithstanding, the RBGCs would have strong

incentives to offer substantial discounts to break into that market. just as the IXCs

have done when first offering intraLATA service-witness AT&T's 5 cents a minute

offering in Connecticut (See our reference to the SNET experience, in par 76,

below.)

72. In contradiction of the basic rationale of the Telecommunication Act, which is to

leave the outcome to the competitive market (subject to the antitrust-like protections

incorporated in the Act), the rationale of the Justice Department's proposal is essentially

66 The witness was Paul Karoupas. no\\ TCG's Vice Prcsldcnt for regulatol\ and c'\tcrnal a/Tail'S InformatIOn
from the Connecticut Department of Public Utllil' Conlrol
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regulatOf}' Rather than requmng regulators to satisfy themselves only that "the requisite

arrangements necessary to open the local marh:et are made available" (Schwartz A.ffidavit, par

70, stress supplied), as the statute stipulates, it \\ould require them additionally to assess the

degree to which that availability has ImJ\'i.!d l'lfl'c/ll'e-that is, whether "meaningful local

competition" has "emerged," and, if not. "why" (pars 20, 80)-both complicated questions that

Congress wisely intended to head off by establishing specific criteria for open markets in the

checklist. This is clearly a rationalization for continuing micromanagement of a process that,

Professor Schwartz and we agree, Congress Intended to deregulate

73 In his Supplemental Affidavit. Protessor Schwartz disputes our contention that

his proposals constitute micromanagement, claiming instead that they will lead to less, rather

than more regulation We stand by our assessment. He has clearly proposed an additional,

results-oriented standard that would proVIde the occasion for additional jousting before

regulatory commissions such as we have already described, including assertions such as the

IXCs have already been making that the only "meaningful" competition would be facilities­

based-thereby giving them an additional reason to continue their own policies of emphasizing

entry, instead, by using the facilities of the incumbent LECs (another Catch 22) For example,

despite the enormous amount of time, etTort, and money that lLECs have already expended in

accommodating unbundling and resale and negotiating with CLECS',7 -resulting in 1700

agreements as of late November 1997, according to the count of the l} S Telephone

Association (46 of them in Oklahoma, SWB tells usj-Professor Schwartz believes that RBOCs

"would fight every requirement" (par 42) imposed to open their markets Given his belief that

(I) some entrants will depend on unbundled elements well into the future and (2) lLECs will be
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prone to discriminate tn new access arrangements (par 70),68 the inescapable conclusion would

seem to be pervasive regulation as far as the eve can see And with it would go the endless

disputes over whether the RBOCs have gone far enough to satisfy the desires of competitors

seeking the most favorable possible deals and regulators under strong pressure to produce

results in the form of visible competitors

C. Successful Competition between Vertically Integrated RBOCs and Firms
Requiring Access to Their Facilities in Other Markets

74. There has accumulated. over the last decade or more, a great deal of actual

experience with competition between the RBOC s--and LECs that are not BOCs-on the one

side, and rivals dependent on access to their facilities An ounce of actual experience is surely

weightier than a pound of speculation about possible misdeeds or, indeed, of anecdotal claims

about exclusionary practices Assel1ions about the theoretical inadequacies of regulatory

safeguards against predation, cross-subsidv and discriminatory treatment of competitors simply

ignore this historical evidence [n practice, competition by non-vel1ically integrated tirms with

RBOC "bottleneck monopolies" has alreadv succeeded in other telecommunications markets

that are at least as susceptible to anti-competitive tactics as the interLATA market-geographic

corridors in which the BOCs have been permitted to otfer interLATA service, cellular, paging,

voice messaging services (VMS), customer premises equipment (CrE), intraLATA long

distance and the offer of long-distance service by l_ECs other than BOCs"')

6~ SBC infonns us that it has alread\ SPCIlI $1 2 biliioll to accommodale local compclllion.

6~ Thus, like other commentators. Professor SchmHll has Ignored thc e,lcnded h1Slor\ of succcssful competllion
with vertically integrated RBOCs thaI wc dcscnbc belo\\

69 International expcriencc lcnds furthcr support 10 thc argulllcllt thaI rcgulalol\ safcguards arc cffectivc. Whllc
the United Statcs was c1carl~ the Icadcr III opcnlng 10llg-dlst,UlCC markets to compctltloll. It has bccn alone In
requiring divestJlllre alld quarantlnc. And \CI. despite IhClr hal IIlg rCIllO\cd thclr barrlcrs 10 CIlI)'! inlo thosc
markets well after Ihe ullItcd Statcs had donc so and dcspilc thclr hal 1I1g pcrmillcd thc prO\ldcrs of essclltlal
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1. InterLATA corridor traffic

75. RBOCs have routinely provided interLATA services since divestiture under

exceptions to the AT&T consent decree. the notable example of which IS Bell Atlantic' s

interLATA servIce between New York and ~ev.. Jersey In that narrow market, the REOC

offers rates about 20 to 30 percent belO\v AT&T's."" yet it has only a small share of this traffic.

despite purported overwhelming advantages stemming from its control over local service 71

Over ten years have passed without adverse consequences for competition 72

2. InterLATA sen/ice offerings by non-BOC LECs

76. Large non-BOC LECs. such as GTE. SNET. l'nited Telephone and Rochester

Telephone (now Frontier), have similarly otfered interLATA services without apparent anti-

competitive effect. The SNET experience in Connecticut is quite informative 7~ SNET began

offering out-of-state service in April 1994 at rates 15 and 25 percent below AT&T's

local exchange servIces to COllllllllC 10 offcr tllc llC11 II conlpctitl\C sCr\ Ices. toll COlllpctltlOn has made
substantial progress in othcr COuntncs For c\alllpk. Ihe JllClllllbcnts III Can,lda halc lost Illorc market sharc
since competition was authoril.cd in I<)<J2 tllan occlilTed III thc LJllItcd Statcs 0\ er thc comparablc period aftcr
1984. Similarly. threc facihtics-bascd carncrs Ila\c c<lpturcd o\cr 1() pcrccnt of thc Japancsc long-dlstancc
market since 1987. despltc thc fact that thc Incumbcllt NTT rcmall1s \crtlcalh Intcgratcd Willic Gnc\c and
Stanford L. Levin. "Tclecoll1 Compctition in Canada ~llld thc US Thc Tortolsc and thc Harc.··\eleeted

Papers from the :l5,1r .ll1l1ual TelecollllllllllicollOns !'()II( \ He'l.!arch ('unference. Alc'\andria. VA. Scptcmbcr
27-29. 1997 Likewise. Spiller and Cardilll rcpOr1 thai facill\ics-bascd lucal compctlllon has progrcsscd at a
healthy pace in the smaller countries they cxall1lncd (Australia. Chilc. Guatemala and Ne\1 Zcaland), c\cn
though none of these countries has thc c\tcnSI\ c unbundling requlrcmcnts for an IIldcfillltC duration that
prevail in the United Stmes or has prc\cnted IncumbenlS frolll ICI1Ic<lil~ Intcgratlng Pablo T Spiller and
Carlo G. Cardilli. "The Fronticr of TciccommunlC<ltlons Dcregulatlon Small Countncs Lcadlng the Pack'
TheJournalofEcol1ol1/1cPerspeClne\ Vol II (l')'n) pp 127-I:JX

-r) "Bell Atlantic Seeks Nondominanl Status In Conldor''' / c!1.!((J/IIIIIlItIIUI!IIi/l' Neporl.,. Juh 17. 1<)<)5

-\ The same is true of NYNEX (now part of Bcll Atlilllllcl Thc fact thaI thesc two RBGCS sCr\·C corndor traffic
only through lOXXX access may c'\plain thclr rclatl\ ch sllwll shilres in their rcspectl\e corridor arcas.

-: That the FCC is of the opinion that anti-compctitl\c bchmior has not becn a problcm In thesc markets is
suggested by the fact that when. in Scptcmbcr I<)')Il. It placcd Ihesc inlcrLATA sen ices prO\ided b\ LECs
under price caps. it elected not to subjccl thcm to pncc noors. as It had in othcr such situiltions

-3 Joint Affidavit of Robert Crandall and Leonard Wmcrman on Bchalf of Amenlech Michigan. In the Malter of
Application of Ameritech Michigan Pursuilnt to Sectloll 271 or thc Tciccommulllc,llions Act of I<)<)() to Pro\lde
In-Region InterLATA Semccs in Michigan. FCC CC Docket No ')7-1. Vol, I. Jalluan 2 I')')7. pars 5, ·5~
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undiscounted rates for peak and off-peak calling respectively By the end of 1996, it had

captured about 30 percent of the market, therebv providing large benefits to consumers in the

form of lower prices and new service offerings For all the reasons we have already

summarized, Southwestern Bell's entry into InterLAT.-\ service may confidently be expected

similarly to benefit consumers, without denying its rivals a fair opportunity to meet that

competition

3. Cellular

77 LECs have participated III cellular telephony since 1983 The service is

organized as a (largely) unregulated duopoly in the United States, with entry limited by the

availability of only two 2S MHz channels in each geographic market At its inception, one

channel was allocated to wireline carriers (generally a BOC or GTE) and the other to non-

wireline providers. The simple fact is that the wireline licensees (the LECs) have not come to

dominate the market, as would have happened if they had been able to subsidize these services

from their local telephone services or otherWIse discriminate against their competitors Despite

a late start, non-wireline suppliers have nearly equal market shares H Indeed, the largest cellular

company in the US is AT&T/McCaw, a non-wireline supplier, and seven of the top ten

companies ranked by the ratios of subscribers to population covered are not BOCs 75

-, Paul Kagan Associates. "Cellular Owncrship." /lm:lell\ !arket ,""'tats. August ~ l. 1995. No 72: and
Donaldson. Lufkin & Jenrettc, 1he /lire/os COIIIII///II/UI!ltJ//1 l//tIlIstr\-,. Table 2A: Ccllular Indusl,! - Quartcrh
Subscribers, Summer 1996. p 10.

-, Paul Kagan Associates. "Cellular Indust'! Eclipses PrOJections (Aga1ll)." /lm:lel\ Telecol/I !m'ex/or. March
14. 1994. No. 73
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78 In rebuttal testimony In response to the 1997 271 application of SEC

Communications Inc, et al in this state. 7
(, Professor Robert E Hall dismisses this record of

successful cellular competition with the incumbent LECs on the ground that only a finite amount

of spectrum has been assigned to that service That fact would be relevant if its effect were to

limit the ability of the two certiticated incumbent carriers to take on additional business. either

individually or collectively The fact is, however. that the expansion of cellular service has nol

been substantially capacity-constrained. On the contrary, the growth in subscribership has

averaged over 40 percent annually, stimulated in Important measure by competing promotional

offerings by the wireline and wireless rivals

79 Perhaps the best evidence. hovvever. that participation by SSC and other

incumbent LECs in the cellular business does not foreclose competition comes from the wireline

carriers themselves Though they are presumably most knowledgeable about the real risks of

anti-competitive conduct directed at them by the incumbent wireline carriers, the number of

territories in which telephone company cellular atfiliates compete with one another has gro,vn

rapidly from about 5 in 1986 to more than 30 In 1995 77 And a company as knowledgeable and

sophisticated as AT&T has sunk billions into this market through its purchase of McCaw and

PCS licenses-powerful objective evidence that its frequently expressed concern about LECs

discriminating against it, in favor of their cellular affiliates in their home territories, has not

deterred it from entering into competition with them

-6 Affidavit on Behalf of MCI. In thc Maltcr of ApRI icallon b\ SSC Comlllunications Inc for AUlhomation
Under Section 271 of the TelecollllllunlCatlons Act of I()'J(, to Pronde In-Rcgion. IlllerLATA Semces in the
State of Oklahoma. CC Docket No. ')7-121. pp. 41-42

The 1995 number reflects direct competition alllong tllc formcr sacs c\Cepl for Pacinc TelcSlS. \\hicll spun
off its cellular company (no\\ known as AlrTouch Cellular)
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4. Paging

80. Paging markets tell a similar storv While LECs have been important

participants, they have always been far from dominant The largest suppliers, Paging Network

and MobileMedia, are not affiliated with an LEC and another large firm. SkyTel, became the

first to introduce two-way paging (in September IC)C)'i) All told, radio common carriers provide

the largest share of these services. LEe affiliates account for only about 20 percent of the total

The paging market is characterized by successful el1try (SkyTel's satellite service in 1987) and

exit (MCl's sale of its paging and cellular interests to McCaw in 1986, NYNEX's sale to Page

America in 1990 and MobileMedia' s acquisition l)f BeliSouth' s paging subsidiary in January

9678
) Again, however, concerns that the LECs might cross-subsidize their otferings of these

competitive services or otherwise exercise their control of local facilities to obstruct their rivals

have proved unfounded; many years of competition have not eventuated in their dominating the

business.

5. Voice Messaging Sel-vice (VMS)

81. Many LECs have long been allowed to provide information services. and SSC

and the other SOCs also have been allowed to enter those markets in recent years-all without

evidence that competition has been undermined 7'1 Since the SOCs and GTE began otfering

VMS, consumers have benefited in at least two ways First, the monthly charge has dropped

from $30 in 1990 to $5-$15 in 1995~tl Second, the LECs began offering VMS to residential and

'8 "M&A: MobilMedia Corp ," Te!ecolIIlIIlllIIWIIO/lS !if!pOrls. January it 1')%

'9 In addition. the FCC has mled that the Open Network Architecture (ONA) safeguards are sufficient to deter
conduct that has been alleged to be anticompetili\e In the past (Bell Operaung Companies J0ll11 Petition for
Waiver of Computer II Rules, Order, 10 FCC Rcd I,)7()~ It)'!). par 32

80 lA. Hausman and Tl Tardiff, "Benelils and Costs of Vertical Integration of Basic and Enhanced
TelecommunicatiOlls Services," prepared for lillllg \\ II h Ihe Federal COlllJllUlllcatiolls COmn1lSSI011. Computer



small business customers, a thitherto untapped market segment In tive years, the BOCs

participation in this market increased from zero to o\er six million subscriptions, yet competitors

have thrived and the BOCs and GTE together account for just over 15 percent of the total

. II SIrevenues natlOna y

6. Customer premises equipment

82. Though barred from manufacturIng, SBC and the other BOCs have been

permitted to distribute CPE As in the case of interLATA toll, competitors of the BOC must

interconnect with the incumbent's network-typicallv in the form of connecting to a BOC-

provided access line There is no evidence-nor have there. to our knowledge, been even

assertions-that thev have attempted. bv e\.ercising their market power, to exclude

competitors,82 let alone succeeded Indeed, their collective market share of CPE distribution is

small, on the order of 10 percent x;

7. IntraLATA toll

83. The final and most directly relevant evidence is to be found in intraLATA long

distance. Nearly all states permit intraLATA toll cOl11petition~ and in none of them have SBC

and the other LECs been required to divest themselves of their toll businesses or even to create

separate subsidiaries When the [XCs entered these markets, they (i) started with small initial

market shares, (ii) had few facilities within the LATA, so that they were heavily dependent on

the LEes for access to subscribers, (iii) did not have complete dialing parity, and (iv) had to

III Further Remilnd Procecdings. CC Docket No 'i~-2() 011 beltalf or Bell A.llalllic. Bell South. "JYNEX
Pacific Bell. Southwcstcm Bell. alld U S West. April (, I')'))

XI Ibul. pp. 5, 10.

g: NERA staff reviewed complaints filed agaillsl tlte BOCs Ilith lite FCC between I'>X5 and Il)')! and round no
complaints about the offering of intcrconnectlOn of CPE



compete against inexpensive local calling \vlthll1 the LATA and overcome initial ignorance on

the part of subscribers that they now had a choice uf IIHraLATA long distance providers Even

under these circumstances, LECs are losing signiticant aillounts of market share, particularly for

large business customers that combine interLATA and intraLATA traffic on the same dedicated

facilities. Despite the fact that dialing parity has not been universally required, the IXCs have

already captured 22 percent of that market natiomvide (Schwartz Affidavit, pi!, see ftn 4)

This amount of market share loss by incumbents IS comparable to AT&T's in the interLATA

market by 1988 (four years after divestiture) and IS all the more remarkable in light of the fact

that intraLATA toll competition was not even authorized in the two largest states, which

account for 46 percent of all such calling (California and New Jersey), until 1995 The success

of competition for long distance intraLATA business is strong evidence that the hypothetical

dangers of discriminatory treatment of BOC attiliates and their competitors are in fact

adequately precluded by existing regulatory safeguards

84 In his Supplemental Affidavit Professor Schwartz implies that we missed the

point of his discussion of intraLATA toll-namely. that it has been an example of intentional

ILEC foot-dragging in the form of opposition to presubscription Since we testified on behalf of

some of the RBOCs in support of their position, \ve can assert with authority that the sole basis

of their opposition was that it would upset the sVlllmetrical arrangement under the MFJ that

reserved the intraLATA market for them while excluding them from the interLATA The

Telecommunications Act decisively endorsed that position, linking intraLATA presubscription

with the lifting of the ban on the RBOCs' otter of interLATA service Moreover, Professor

Schwartz's emphasis on the imp0l1ance of presubscription-a proposition with which we

~3 NATA 1991 Telecol1l1l1l1l11UlflO/lS ,\larke/Nel'lell' Ol/({ ;'iin'((/\! p (>ll
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agree-underscores the validity of the point vve \\ere making and repeat here the ability of the

IXCs, in a short period of years, to "capture 22° 0 of that market nationwide"-even without

presubscription-is a powerful rebuttal to his general proposition that if the RBOCs were

permitted to provide interLATA service. thev 'v\ould use their local monopolies to impede

competition.

V. THE IMPORTANCE OF SYMMETRY IN EXTENDING THE
FREEDOl\1 TO COMPETE

85. As we have already observed. the provIsIon In the Telecommunications Act

prohibiting joint marketing oflocal exchange and interexchange services by major [Xes (carriers

serving more than 5 percent of the nation's lines) that resell the incumbents' local exchange

services until such time as the incumbent LECs qualifY for interLATA entry-at which time,

both they and all competitors would be permitted to market services jointly-is clearly intended

to preserve competitive parity between those t\\O It also reflects the extent to which the

markets for the several telecommunications services are converging and the necessity. if all

participants are to compete on equal terms. for all to have equal freedom to bundle their various

services and offer customers one-stop shopping

A. Blurring of Boundaries between l\larkets; the Importance of One-Stop
Shopping

86. The industry has reacted to the recent dramatic technological and regulatory

changes with a kaleidoscopic variety of new ventures. typically involving entry into other

markets, preexisting and new-sometimes by companies operating alone, at other times through

partnerships or acquisitions-as each attempts to take advantage of these exploding

opportunities (or perceived opportunities) All give rise to the prospect of competition among



them While, as we have obser,:ed, a main strategy since passage of the Telecommunications

Act, has been to negotiate entry into local markets bv reselling the services and using the

facilities of the fLECs, the three major IXCs have made large commitments of capital as well-

preponderantly in wireless and in service to business customers in concentrated metropolitan

areas. AT&T's purchase of McCaw Cellular allowed it access to local networks covering about

half of the United States and it has strengthened its position in these areas by winning licenses in

21 major markets in the recent PCS auctions. vvith bids totaling approximately SI 7 billion ,-1

AT&T has also explored alliances with such sl11all non-Bell local providers as Metropolitan

Fiber Systems,'5 as well as cable companies, such as Time Warner,sc' and it has recently

announced its intention to acquire Teleport, one of the largest operating CLECs In terms of

local wire services, AT&T states that it already has installed "more than 100 local switches and

special computers for routing tratTicS
? to this would be added Teleport's 41 xx

,4 AT&T last year announced a new \\Irclcss s\stcm Lhat Ilolild link customers directly to Its nel\lork According
to a recent article, "The system. which consists of a small transcclver mounted on the side of a house, could
give AT&T lightening-fast entry into thc local phone bllSlllCSS." John 1. Keller. .. AT&T Ull\ells New Wireless
System Linking Home Phones to Its Network." TIre Wall S"'ee( Journal. Febntary 26. 1')'.17. P B-1. Gregor;.
Rosston, then the FCC S Deputy Chief Econol11lsl. COl11lllcnted on this dc\clopl11cllt as follows .. AT&T Corp
recently announced that it is dcveloplng PCS technologl La bc Ilhat Chall'lnan Rccd Hlindl has tcrmcd thc
.Raiders of the Local Loop.··· /?( 'N. Mmch .~. 11)(J'7 p':;\)

;;5 "AT&T Vows Bailie Lo Offer Local Senice.· "flie II (/!I .\/I"ee! flillrunl. October 27. 11)\)) P A-I

% John 1. Keller and Eben Shapiro. "Timc W;lI'llerS Clblc-TV Lnll. AT&T In Talks." '!lIe II all Slreel foumol.

May 16, 1995. p. A3. AdditlOnalh. AT&T has filed plans Illth thc FCC to bypass local conncctlons. lISll1g an
advanced satellite communIcations s~slcm B Zlcglcr J Calc. Q Hard\. "SaLelllte Plan \Vould LeL AT&T
Bypass Local Networks," The lI'all ,','Ireel Journal. October) I')')) p A()

On the other hand. as but one prominenl dlustr<llion of the rapidit~ \\Ith Ilhich thcse plans change.
TCl-the eountr;.·'s largest cable operator-has Signaled IlS Intcnllon 10 abandon Its pre\"lously announccd
ambitious plans to offer telephonc scnlces. "Malonc Sal s TCI Push inlO Phoncs. Intcrnet. Isn't Workll1g for
Now," The Wall S'lreel Journal. Januan 2. 1')')7 P AI

'-"AT&T Vows Battle to Offcr Loc;ll SCl\lce.·· "flic II,,!! \'re('/ Journal. October 27. 1')')5. P A-I In facl.
Robert Allen, AT&T's chairman, statcd on Fcbruar\ X the dal thc Telccomlllumcations ACL became lall. thai
it had the ability to directly connCCI ItS largc bUSlllCSS customcrs to offcr local c\changc semcc It hclps put
the 100 switches into perspcctive 10 pOint olll that th.:: RBOCs currcntly ha\c about ()OO() s\\Itches (not
including remotes). On the olher hand. beeausc ( I) thc Sll Itchcs of ne\1 local c\change entrants arc hkel\ to be
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87 MCI and Sprint also have made mall)r commitments to entering the local market

bypassing LEC facilities-almost exclusively a~'lIl1. in wireless and concentrated business

markets. ~f) MCI first entered into a partnership \\ith British Telecom, which involved an

infusion of $43 billions of BT capital '){j \IIost recently, it announced its intended merger with

WoridCom, which should, among other things, strengthen its local exchange presence, because

of WoridCom's ownership of the largest operating (LEC, MFS Sprint has joined with cable

companies in a number of areas to ofTer basic telephone service through a joint wireless/wireline

strategy,'l1 and, although it recently spun otT its cellular holdings, it has not abandoned vertical

integration with wireless services Instead, like Pacific Telesis (recently joined with

Southwestern Bell) previously and L' S West recently, Sprint has evidently opted for the newer

generation PCS as its main wireless platform, as its aggressive recent advertising campaign

attests. Sprint has also entered into partnership with Deutsche Telekom and France Telecom,

which will allow the European firms to obtain a large jump-start in the United States market and

allow Sprint to do the same in Europe The apparent plan is for each to own a one-third share in

placed in areas with higher \olumcs and (2) such entrauls II ill be able to obtain unbulldlcd S\I ilclllllg from thc
ILECs. this simple comparisoll of thc rcspcctl\C lIumbcrs ullderstates their IlnpOl1allcc

X8 Fitch IBCA. Inc.. "Teleport Purchase Ncar-term Credll ',kg,lll\ e lor AT&T' Jallual\ 1'+. Il}l)X

,9 MCl's web page reports investments of $1 7 bllllOIl 0\ er lile !;]st thrce \cars, \\ hich ha\ e rcsultcd III proVISion
of local service to large businesses 111 21 maJor markets. plus rcsldcntlal SCI"\ICC III Cahfonlla and 1IIII100s
Considering the discrepancy bet\\ecn local pnccs alld costs and thc lack of full rcsolutlon of this problem
through rate rebalancing and uni"crsal sCl"\icc fUlldlllg rerOlilL MCI's pattern of il1\cstmcllt III the apparently
most lucrative areas is not surprising

9fJ "BT Agrees to Invest $'+~ Billion for 20";', of MCI ,"e\1 JOllIl Vcnturc," le/eclllllllllll1/cOIIOIII I<eportl. Junc 7
1993.

91 The trade press recentl\ reported thai thcrc Ilouid be ~I 1IIlilied del", III Spnllt Spcclrulll's plalls to olTer local
wireline services through upgradcd cablc f;ICd itics .. Spn III probabh \I 0111 rch 011 IICt \1 orks 0\1 lied b' Te1c­
Communications [ne.. COlllcast. aud Co.\ COlllll111111C;1I10115 ulIlll lhc secolld \1;1\e of IPeSI rollouts scheduled
later this year." (Vincc Villorc, "Sprint PCS Laullchcs III (, \!lore Markcts" ('lIh/e /tur/d. March, Il)<)7 )
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a joint venture, Phoenix, aimed at serving the multibillion-dollar global communications

market. 92

88 Other firms similarly compete for position In these eXisting and emerging

markets. Besides MCI and AT&T, there are numerous other facilities-based carriers entering

local exchange markets A recent article reports that as of the end of 1996, 27 CLECs

(including MCImetro) had installed 139 switches throughout the US 9, In addition, there are at

least 23 ventures by electric utilities into telecol11ll1unlcations, making use of their rights-of-way,

excess fiber capacity'i') and large capital reserves. \vhich make the telephone and/or cable markets

appealing to them 95

89 These investments, partnerships and market interpenetrations are powerfully

impelled by potential economies on both the demand and the supply sides The former spring

from the attractiveness to consumers of one-stop shopping-purchasing expanding bundles of

services, at attractive prices, from single, familiar suppliers On the supply side, there are

ubiquitous promised economies of scale and scope The greater the capacity of switches and

transport facilities, the lower are unit costs this means the incremental costs of adding capacity

are lower than average costs Similarly, the use of common facilities permits the otTer of

additional services at incremental costs much lower than if they had to be provided on a stand-

9c "With Variations. Sprint Announces Europcan Pact.' /ITe \ell }ork Tlilles, Latc Edition, Frida~. June 2:1,
1995. p, D2,

93 Joan Engebreston, 'The New Guys III TO\\Il," Telepholl\. June 2, 1')97, pp, ')8-110

94 For example. SCANA Corp,. the parcnt company of Soulh Carolina Gas and ElectriC. currenth controls 2.5()()
route miles of cable fiber through its subsidiary MPX S\ stclns. [I1C. and is planning to double that. "Growing
Utility Fiber Market Tempered b~ ConSiderable HesJl;lIlc\' hher 0p/lel \ells Vol [5 No I'). M,l' 15.
1995.

'" One of us has listed these 2' In tcslllnOIl\ on behalf of BOSlon Edison bcforc Ihc Massacllllselts Departlllent of
Public Utilities III D P U ')7-% ('ode of( 'ondu( I \10\ eillbel 21. 1')<)7 Appendl\ Table 2
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alone basis Entry into new lines of business at rates above those low incremental costs provides

the opportunity to earn contribution to\~ard common and fixed costs and profits

90 These economies have a dynamic as well as a static aspect Complementary

goods become more plentiful and of higher qualitv as the number of users of anyone of them­

such as basic telephone service-increases Since consumers seem to prefer the supplier of

communications services that gives them access to the largest number of complementary

services-internet access, information services, database access, video on demand-there is a

very strong incentive for the various participants In this industry, once fi'eed from legal and

regulatory barriers, to compete in developing these new bundles of services

91. Until recently, there had been ( I) increasing expressions of concern that the pace

of local competition had been very slow, accompanied by (2) complaints, mainly by the IXCs,

that the major impediment had been foot-dragging by the ILECs in making the necessary

interconnection arrangements with their challengers Both AT&T and MCI complained also of

the high costs of their previously announced ambitious plans of large scale entry on a facilities

basis; the sharp reduction in the price British Telecom was to have paid for MCI and uncertainty

about changes in AT&T's top management and company strategy were some symptoms of this

more pessimistic prospect These various problems appear to be in process of resolution

AT&T changed its top management, announced Its intention to refocus its local entry strategy in

the direction of using its own facilities, along with Llnbundled elements of the (LECs. and has

given that announcement credibility by its proposed acquisition of Teleport. just as MCl's

announced merger with WoridColll appears to strengthen its local exchange capabilities

Whether any of these efforts reflects a serioLis intention by the IXCs to serve the residential



market with terrestrial facilities%-whether, indeed slich an etfort would make sense even if

basic residential services were not grossly underpriced-must remain a subject of profound

skepticism

92 As for the allegations of fLEC culpability, we have already pointed to the 1700

negotiated interconnection agreements as of November 1997-46 of them in Oklahoma This is

a remarkable achievement in light of the complexlt\' of these negotiations and the fact that the

process is barely a year and a half old,

B. The Adverse Consequences of Asymmetrical Restrictions on the Ability to
Compete Reciprocally

93, As a general proposition, asymmetrical regulation attenuates both the incentives

and the ability of some providers to avail themselves of these scope and scale economies and to

pass the benefits on to their customers under the pressures of competition As a result. large

benefits are lost and costs incurred')7 Specificall:v,

• Stifling the incentives of RBOCs to otTer new services costs society billions of dollars

annually in lost consumer benefits

• As we have already observed, "one-stop shopping" can be worth a substantial part of

the total value of a product or service to consumers, competitors that can offer it

have a considerable competitive ad\ antage over those than cannot ')~

96 Significantly, in vie\\ of our pre\ ious refercnces to Ihe c\pcnence III COllllectlCUI. thc onl\ substantial
competitors of SNET III that market are TCl. CO\ alld Cablc\ ISlon-bccause. of course. their cable alread~

passes by the majorit\ of rcsidences ill the Stale
9-

Hausman and Tardiff op. CII,

98 See for example, "Study Sa\s Consumers Would Bu\ BUlldled Sen ices." 7'e1ecolIlIl/lI/IIWI/(}/'/.1 N.epnrll,

August 12. 1996, That article repons that almost Rll perccill of US households \\ould bu~ bundled scnices
from a single pro\'ider Other studies hme quallilfied Ihe I ;due of "aile-stop ShOpplllg" [0 consumers For
e\ample, see Tes\lmOI1\ of Arthur T Smith on behalf of Southern Bell. Dockel No 'J'(l'1,ll-TP (Fla P SC
luly l. 19l)~) This preference for one-Slap shoPPlllg ClIIS .!Cross cultures a Slud\ of Japanese COIlSUlIlers has



• The sacrifices of scope economies entails artiticially inflated production costs

94 The upgrading and modernization ()f the switched public network and the fullest

exploitation of its capability of offering a variet\ of sophisticated and innovative services-

which are the central goals of the Telecommullications Reform Act-depend not just on freeIng

the telephone companies and all others from restrictions and handicaps on their ability to do so,

it also requires offering all parties the full. undiluted incentives of a free market system to

undertake the requisite, typically risky investments

95. Those incentives are of two kinds The first is the stimulus of competition itself

The strongest case for substituting the discipline of competition for that of regulation is the

superior ability of the former to exert pressures on all producers to be enicient and innovative, if

they are to survive, let alone prosper The second is the self-interest of the telephone

companies, freed from continuing restrictions on the services they are permitted to offer

96. Particularly during the next several years, when we will necessarily continue to

depend very heavilv on the lLEes for acceleratll1g the deployment of an advanced

telecommunications infrastructure, it is essential that we not weaken the second of these

incentives in a misguided effort to strengthen the tirst Attempts to micromanage the process of

deregulation, we have found in other industries, are more likely to produce distortions than

actually to encourage efficient competition <1<) L:ltimately, both incentive systems require the

shrinking of regulation and of all such regulatorv restrictions to the absolute minimum and

entrusting protection of the public to deregulated competition-subject, as always, to the

estimated the value of the abllit) to obtain calling SCI\ Ices 1'1'0111 a slllglc prO\ Ider al about l-l percent of the
average price. Timothy J Tardiff. "The ElTects or Presubscnption and Other Attributes on Long-Distance
Carrier Choice," fn!orlllallol7fc'col7o/ll/cs and flo/I( (. Vol 7 1')<)). pp. ,),-~(j()

99 Alfred E. Kahn, "Applications of Economics to an [mperfect World," the Richard T Eh lecture. Ihe . IIII ertCl7IT
Econol1llc ReFlew Papers (//I(/f'rnceedll1gs Vol I',l) No ~. ~1;1\ ['J7l). pp I-I,
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constraints of the antitrust laws But in the interim (lelav in allowing Southwestern Bell and the

other RBOCs the opportunity to otTer both local and interexchange services is not only

unnecessary to preserve equal competitive opportunities for equally efficient rivals It would be

blatantly anti-competitive, because it would unnecessarily deny Southwestern Bell the ability to

otTer the same combinations of services, exploitll1g the same economies of scope, as both

Congress and the FCC have taken extraordinarv pains to ensure will be available to their

competitors. And by weakening both the ability and the incentives of the BOCs to invest in

modern infrastructure and to innovate, it \\/ill tend to frustrate achievement of a central goal of

the Act.

VI. SUMMARY AND CONCLUSIONS

97. The presumption in any system that is supposed to be governed by competition

must be in favor of permitting companies to enter whatever markets they want to enter, bv

integration or otherwise

98 The desire of the BOCs to have the restriction on their ability to otTer interLATA

service lifted is a desire to compete that is c1earlv the place to begin in assessing their petitions

What they are asking for permission to do is to integrate-to extend their operations from the

supply of the "raw material"-Iocal access-into the supply of one of the major end-services

making use of that input. Vertical integration of this kind is most likely to recommend itself to

companies-and, by the same token, to be sociallv creative and competitive in its etTects-when

it represents a fuller use of existing capabilities-equipment, knowledge, managerial capabilities,

marketing facilities-of the integrating firm-that is to say, when it represents a fuller

exploitation of potential economies of scope
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That IS undeniably the case here Subject to the Act and the FCC s

Interconnection Ordec the same Southwestern Bell facilities-switches, transport facilities.

marketing operations-as provide local exchange and il1traLATA toll services can also supply

long-distance services, which, packaged with the others. are much more attractive to consumers

than each or only some of them supplied separatelv For exactly the same reasons. long-distance

companies, cable and cellular operators are eager to use their existing capabilities and facilities

to add local telephone services to their offerings

manifestly, be competitive

Integration in both directions would,

100 The ultimate economic question is whether Southwestern Bell and the other

BOCs can possibly, by the exercise of such dimlllishing but residual monopoly power at the local

level as they possess, succeed in suppressing competition as an etfective force in the market they

wish to enter-suppress compelilwn, that is to say, as contrasted with discommoding

competitors. And this leads to our final and in a real sense definitive point We find the ultimate

essential component of the successful strategy of cross-subsidization, predation or exclusionary

tactics hypothesized by opponents of BOC entry into the interLATA market-namely, the

permanent removal or disabling of competitors surlicient to enable the predator to recover the

costs of those cross-subsidizations or other schemes by raising prices-flatly inconceivable

The incumbent long-distance providers are III command of 100 percent of the market They

have installed capacity that is not going to go away The marginal cost of operating it is low.

leaving its owners with latitude for matching price reductions more than sutlicient to dissuade

any would-be predator It is the present long-distance companies that are the dominant tinns in

that market In these circumstances, we find it simply inconceivable that they would or could

either be driven out of business or be so debilitated by discriminatory tactics that might,
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hypothetically, be employed by the BOCs as to \veaken the protection afforded consumers by

their continued competitive presence In these circul11stances. entry by Southwestern Bell and

the other RBOCs could only be beneficial/o COI!SI/IIIl.'n in the interLATA market

101 The Telecommunications Act. ho\\ ever. seeks also to encourage competition at

the local level for its own sake and not merely t,) ensure fair competition in the interLATA

market Setting aside the legal consideration that that was not the purpose of the MFJ, which

singled out the Bell successor companies. and theretore no more justifies retaining the special

MFJ-imposed restraints on them than imposing them afresh on all other ILECs, the Act seeks to

achieve this goal by requiring the RBOCs to make the stipulated required tools avat/ahle to

rivals. The extension of that precondition recommended by the Department of Justice, however,

could well be counterproductive. even in terms of the achievement of that separate goal of local

competition, because it otfers the incumbent interexchange carriers additional pretexts and

inducements to refrain from negotiating in good faith the necessary conditions of their entry-as

the evidence we have cited suggests it has done-\vhile unjustifiably extending the period during

which consumers are denied the benefIts of additional competition in the ofTer of interLATA

servIces
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